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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1.17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
06/26/2008 has been entered. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 11,13-15, and 1 8 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Atkinson (U.S. Patent 6,402,750). 

Atkinson discloses a device comprising a support, a rod, and a spring (see 
Figure 1 below). The rod extends from the support and is coaxial with the support. The 
spring is a helical spring formed from a plurality of turns forming a cavity having an inner 
diameter larger than an outer diameter of the rod such that the rod is positioned within 
the cavity of the spring, wherein an axis of the spring is parallel with and substantially 
coaxial with an axis of the support. The turns of the spring further define an outer 
diameter that is larger than an inner diameter of the support, such as the outer diameter 



Application/Control Number: 10/527,490 Page 3 

Art Unit: 3733 

of the rod, such that at least a portion of the turns are embedded, i.e. to support tightly 
or firmly ( www.dictionarv.com ), in the support. 




4. Claims 11,13-15,18, 23, and 24 are rejected under 35 U.S.C. 1 03(a) as being 
unpatentable over Ferree (U.S. Publication 2003/0220643) in view of Commarmond 
(U.S. Patent 5,180,393). 

Ferree discloses a device comprising a support made from a polymer material 
and a helical spring positioned substantially coaxial within the support. The support is 
cylindrical in shape and defines an infinite number of inner diameters. The spring is 
formed from a plurality of turns defining an outer diameter and an inner diameter, 
wherein the outer diameter is smaller than one of the inner diameters of the support. 
The examiner would like to note that the inner diameter of the support is not required to 
define a cavity in the support. All that is required is that the support includes an inner 
diameter smaller than the outer diameter of the spring. The spring is embedded, i.e. to 
surround tightly or firmly (www.dictionary.com), in the support as clearly shown in Figure 
6C of the reference. Ferree fails to disclose the device further comprising a rod 
positioned within the spring element of the device. Commarmond teaches a device 
further comprising a rod positioned substantially coaxially within the turns of a spring 
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element, wherein the rod is a straight rod formed from curved coils having an outer 
diameter smaller than an inner diameter of the spring element in order to provide rigidity 
during traction to limit kyphosis/lordosis and the shearing of the discs (column 3 lines 
33-37). It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to provide the device of Ferree further comprising a rod in view of 
Commarmond in order to provide rigidity during traction to limit kyphosis/lordosis and 
the shearing of the discs. 

5. Claims 17, 17, 19, and 20 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ferree (U.S. Publication 2003/0220643) in view of Commarmond 
(U.S. Patent 5,180,393) further in view of Howland (U.S. Publication 2002/0173791). 

The device of Ferree as modified by Commarmond discloses the invention as 
claimed except for the device further comprising at least one rigid U-shaped 
stiffening/linking element. Howland teaches a device comprising a substantially U- 
shaped stiffening/linking element connected between at least two implantable 
connecting assemblies in order to prevent the at least two implantable connecting 
assemblies from moving towards one another (page 2 paragraph 016). It would have 
been obvious to one having ordinary skill in the art at the time the invention was made 
to provide the device of Ferree as modified by Commarmond further comprising a 
stiffening/linking element in view of Howland in order to prevent the at least two 
implantable connecting assemblies from moving towards one another. 
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6. Claims 21 and 22 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Ferree (U.S. Publication 2003/0220643) in view of Commarmond (U.S. Patent 
5,180,393) further in view of Schaffler-Wachter (U.S. Publication 2001/0012937). 

The invention of Ferree as modified by Commarmond discloses the invention as 
claimed except for the device comprising a fork-shaped head with two lateral arms 
delimiting a space for receiving a respective linking element and a closure piece with a 
U-shape, two arms, and an internal thread for receiving a locking screw. The invention 
of Ferree as modified by Commarmond discloses a device further comprising bone 
anchors connected to the device in order to anchor the device to the spine. Schaffler- 
Wachter teaches a device further comprising bone anchors including forked-shaped 
heads (11) with two lateral arms defining a space (14) capable of receiving a linking 
element and a closure piece (7) with a U-shape, two arms, and an internal thread (18) 
for receiving a locking screw, wherein the lateral arms of the fork-shaped head have arc 
shaped shoulder with an inclined upper surface and the closure piece having 
complementary guide means for cooperating with the arc shaped shoulders when the 
closure piece is engage on the head in order to anchor the device to the spine. Because 
both the device of Ferree as modified by Commarmond and Schaffler-Wachter teach 
devices comprising bone anchors, it would have been obvious to one having ordinary 
skill in the art at the time the invention was made to substitute one bone anchor for 
another in order to achieve the predictable results of anchoring the device to the spine. 
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Response to Arguments 

7. Applicant's arguments filed 06/02/2008 have been fully considered but they are 
not persuasive. The applicant's argument that Ferree does not disclose a device 
wherein the spring element is at least partially embedded within the support is not 
persuasive. The examiner would like to note that a broad definition of "embedded" is to 
surround tightly or firmly ( www.dictionary.com ). Figure 6C of the reference clearly 
shows that the spring element is firmly surrounded by the support elements, i.e. 
sleeves, of the device. Furthermore, the claims do not limit which inner diameter of the 
support the outer diameter of the spring element must be larger than or that the inner 
diameter defines any other structural feature of the support. All the claim requires is that 
the spring element being within the support and that the support has an inner diameter 
smaller than the outer diameter of spring (emphasis added by the examiner). 
Therefore, the examiner believes that Ferree clearly discloses these limitations. The 
applicant's argument that Ferree does not clearly show sleeves with an inner diameter 
is not persuasive. First, if the sleeves of the device do not have an inner diameter the 
examiner is unclear as to how the sleeves would be placed over the spring elements as 
discloses by Ferree. Second, based on the figures given by Ferree, specifically Figures 
6C and 10, there are only limited forms the sleeves of Ferree may have. If one uses a 
broad definition of the term "sleeve" a tubular piece, as of metal, fitting over a rod or the 
like (www.dictionary.com), then inherently a sleeve has an inner diameter. However, if 
the applicant does not agree with that reasoning Ferree does show an embodiment of 
the sleeves (see Figure 10 of the reference). As clearly shown in Figure 10 the sleeve 
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includes an inner diameter to allow the sleeve to fit over a rod-like element. 
Furthermore, each embodiment that includes a sleeve clearly shows the sleeve fit 
around or enclosing the rod-like elements of each embodiment. Therefore, the examiner 
believes that the Ferree reference clearly shows sleeves including an inner diameter. 
The applicant's argument that there is no reason to combine the Ferree and 
Commarmond references is not persuasive. Ferree discloses a device for inhibiting full 
extension between upper and lower vertebral bodies (page 1 paragraph 006) and if 
desired control spinal flexion (page 1 paragraph 007). Commarmond teaches a device 
for controlling spinal flexing by using a device comprising a primary winding located 
within a second winding, wherein the rigidity of the primary winding controls the spinal 
flexion in order to limit kyphosis/lordosis and the shearing of the discs. Therefore, the 
examiner believes that Commarmond teaches a reason for combining the devices, and 
the disclosure of Ferree does not teach away from such a combination because Ferree 
discloses one using his invention may wish to control spinal flexion. 

Conclusion 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for cited references the examiner felt were relevant 
to the application. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is (571)272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nicholas Woodall/ 
Examiner, Art Unit 3733 
/Eduardo C. Robert/ 

Supervisory Patent Examiner, Art Unit 3733 



